
BEFORE THE 
FEDERAL MOTOR CARRIER SAFETY ADMINISTRATION 

GOLDEN E A G L E TRANSIT, INC., 

In the Matter of: 

Respondent. 

Docket No. FMCSA-2009-0044 
(Southern Service Center) 

FINAL AGENCY ORDER 

1. Background 

On June 18, 2007, Respondent, Golden Eagle Transit, Inc., and Claimant, the 

Field Administrator for the Southern Service Center, Federal Motor Carrier Safety 

Administration, entered into an agreement to settle a $2,000.00 claim against Respondent 

for failing to implement an alcohol and/or controlled substances testing program, in 

violation of 49 CFR 382.115(a). Paragraph 7 of the settlement agreement provided: 

"[Respondent] agrees to pay [Claimant] and [Claimant] agrees to accept an amount equal 

to 80 % of the Civil Penalty, which equates to $1,600.00...." Paragraph 8 provided the 

20 due dates of the $80.00 per month payments, beginning with July 30, 2007, and 

ending with February 28, 2009. Paragraph 9 stated: "Any payment not received by the 

due date shall be considered late and will not be accepted. Failure to make timely 

payments shall subject Respondent to the penalties set forth in this Agreement in addition 

to any other penalties or remedies available by law." Paragraph 10 provided, in 

pertinent part: "Failure to pay in accordance with the terms of this Agreement wil l result 

in the loss of any reduction of penalties ... and the full amount of $2,000.00 will be 

1 The prior case number of this matter was OK-2007-0050-OK0805. 



FMCSA-2009-0044 
Page 2 of 4 

immediately due and payable (less any payments made). Thus, i f any payment is not 

received by the due date, the payment plan set out above will be void, and [Claimant] will 

take steps to immediately collect $2,000.00, less any payment made by Respondent.... If 

the entire amount is not paid within 90 days of the missed due date, Respondent will be 

prohibited from operating a C M V in interstate commerce and, i f applicable, 

Respondent's registration wil l be suspended or revoked...." 

On January 15, 2009, Claimant issued to Respondent an Order to Show Cause 

why Respondent should not be prohibited from operating in interstate commerce on 

March 1, 2009. In the Order to Show Cause, Claimant averred that Respondent failed to 

make the November 30, 2008, payment and that by letter dated December 4, 2008, 

Claimant informed Respondent that it was no longer permitted to make monthly 

payments, and that the entire original penalty of $2,000.00, less any payments made, 

became due and payable on the date of the missed payment. 

By letter dated February 3. 2009, Respondent answered the Order to Show Cause. 

It contended that it had made 17 timely payments of $80.00 each through November 30, 

2008. Respondent's President stated that because of her recent diagnosis of brain cancer 

and her husband's series of eye surgeries, she forgot to make one payment on time. 

According to her list, it was the December 30, 2008, payment, not the November 30, 

2008, payment alleged by Claimant. She also indicated that she paid the December 

payment and the January payment on January 11, 2009, even though the January payment 

was not due until the end of the month. She paid the February payment on February 2, 

2009, even though that payment is not due until the end of the month. The December, 

January, and February payments complete the $1,600.00 reduced civil penalty set forth in 
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the settlement agreement; they were paid on line in accordance with the settlement 

agreement and they were accepted by Claimant. Respondent stated that because of the 

cost of the treatments and medicines, it cannot afford to pay the additional $400.00. It 

also maintained that it did not receive the December 4, 2008, letter. 

2. Discussion 

The statute provides at 49 U.S.C 521(b)(2)(D), that the amount of the civil penalty 

is determined in part based upon the ability of a respondent to pay, its ability to continue 

to do business, and such other matters as justice may require. Respondent's stated 

inability to pay the additional $400.00, the fact that missed payment was only 11 days 

late for medical reasons, and the fact that the last two months were paid early, should 

have led Claimant to not seek to reinstate the original $2,000.00 civil penalty. 

Furthermore, there are questions as to whether Respondent missed the November or 

December payment and whether it received the December 4, 2008, letter from Claimant. 

More importantly, however, is the fact that Claimant did not abide by paragraph 9 

of the settlement agreement, which stated: "Any payment not received by the due date 

shall be considered late and will not be accepted." (Emphasis added.) The record shows 

that Claimant accepted three on-line payments following the missed payment. Having 

done so, Claimant waived his right to reinstate the original civil penalty, and he is 

estopped from doing so.2 A l l 20 payments have been made, with Claimant having 

received the reduced $1,600.00 civil penalty prior to the February 28, 2009, due date. 

Accordingly, this civil penalty is paid in full. Respondent has successfully shown why it 

2 Claimant accepted both the late payment and one other payment only four days before 
issuing the Order to Show Cause. 
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should not be prohibited from operating in interstate commerce on March 1, 2009. The 

matter is dismissed.3 

It Is So Ordered. 

Rose A. McMurray / Date 
Assistant Administrator 
Federal Motor Carrier Safety Administration 

3 Pursuant to 49 CFR 386.64, a petition for reconsideration may be submitted within 20 
days of the issuance of this Final Order. 
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